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ESSAY

CONSTITUTIONAL ACCEPTANCE IN A POLARIZED ERA

Amanda Shanor*

INTRODUCTION

Frederick Schauer left an indelible mark on my thinking and my life.
One of the most special aspects of his work, to my mind, was his
exploration of the nonconstitutional grounds of constitutional law. The
idea of Fred’s that has captivated me more than any other is his concept
of constitutional salience: “the often mysterious political, social,
cultural, historical, psychological, rhetorical, and economic forces that
influence which policy questions surface as constitutional issues and
which do not.”!

Fred began his study of constitutional salience analyzing what he
termed “First Amendment coverage.” He traced the boundaries of the
First Amendment—that is, the line demarcating the social acts that
constitute “speech” for constitutional purposes and those that do not. He
observed that while the Constitution forbids abridgement of the
“freedom of speech,” in practice, much, if not most, of what we might

* Associate Professor & Wolpow Family Faculty Scholar, The Wharton School of the
University of Pennsylvania. I am grateful to Deborah Hellman, Leslie Kendrick, Micah
Schwartzman, Lawrence Solum, Barbara Spellman, and the University of Virginia School of
Law for organizing the gathering and conversation celebrating Fred Schauer.

! Frederick Schauer, The Boundaries of the First Amendment: A Preliminary Exploration
of Constitutional Salience, 117 Harv. L. Rev. 1765, 1768 (2004) [hereinafter Schauer,
Boundaries of the First Amendment].
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describe colloquially as “speech” is not covered by the First
Amendment.” From contracts to perjury and workplace harassment to
the rules of evidence, governments at all levels regularly and
pervasively regulate speech in ways that no one, lawyers and
nonlawyers alike, identifies as a constitutional concern.® The
Constitution simply does not appear. It is not salient, Fred brilliantly
pointed out. Fred later extended this idea of constitutional salience to
explore the nonlegal and nonconstitutional bases of constitutionalism
more broadly, including what makes a constitution valid and how
constitutions change.

These inquiries are extremely relevant today. We are now in a
tumultuous moment in U.S. constitutionalism where polarization and the
rise of populist authoritarianism have made many once-well-settled
constitutional principles seem up for grabs, including core ideas of both
the freedom of speech and the separation of powers—if not the
persistence of U.S. constitutionalism itself.

People often ask me what it is like to teach constitutional law now,
when American constitutional law, culture, and norms seem to be
rapidly changing. Teaching constitutional law, I have found, feels ever
more important and pressing, including to students who in other times
might have little interest. Trying to theorize both the fast shift in U.S.
constitutional culture towards populist authoritarianism and what it
means for U.S. constitutional law—Iet alone what, if anything, can or
should be done about any of that—has proven far more vexing. These
questions prompted me to turn, as I often do, to Fred’s work for insight.

This Essay offers a first sketch of how Fred’s theories on
constitutional salience, validity, and change illuminate recent shifts in
U.S. constitutional law and culture. In so doing, I tie together elements
of Fred’s thinking that, to my knowledge, Fred had not, and I both
elaborate on and challenge aspects of his thoughts. Fred’s ideas—re-
situated and extended here—help shed light on some of the most vexing
questions of our current moment and, as Fred’s work so often does,
reveal new paths of inquiry.

21d. at 1769 (“The acts, behaviors, and restrictions not encompassed by the First
Amendment at all—the events that remain wholly untouched by the First Amendment—are
the ones that are simply not covered by the First Amendment.”).

31d. at 1783-84; Amanda Shanor, First Amendment Coverage, 93 N.Y.U. L. Rev. 318,
320-21, 325 (2018).
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I. FIRST AMENDMENT COVERAGE AND CONSTITUTIONAL SALIENCE

One of the reasons I long admired Fred Schauer is that so many of his
ideas, like constitutional salience, require one to step back and see not
only what was there—in his words, for example, “covered” by the First
Amendment—but what was left out, or what was beyond the frame.* So
much of First Amendment debate centers on what doctrines should look
like or how they are or should be normatively justified. Those debates
generally, and certainly before Fred’s seminal article on First
Amendment coverage,’ take for granted as obvious what constitutes
“speech” and may also assume, anachronistically, that what counts as
“speech” today is the same, or at least definitionally similar, to what the
framers of the First Amendment saw as within that ambit. It is the rare
scholar, and the rare mind, that has the perspicacity to make such
insights.

In his work, Fred made the distinction between coverage and
protection, a distinction he says is a “necessary feature” of all rules.® He
observed, “All rules—legal or otherwise—apply only to some facts and
only under some circumstances. Even before we see what a rule does,
we must make the initial determination of whether it applies at all—
whether we are within its scope of operation.”” It turns out that the
regulation of a whole lot of what we would describe colloquially as
speech is not seen as raising any First Amendment issue whatsoever.®
“The First Amendment just does not show up.””

This includes laws dealing with contracts, wills, trusts, gambling,
warranties, securities, and fraud, not to mention copyright, perjury,
malpractice, panhandling, telemarketing, antitrust, a public-school
teacher giving a bad grade for wrong answers, and the rules of evidence.
While each of these involves “speech” in the ordinary sense, none
generally raises constitutional concern. By contrast, so many things,

# Frederick Schauer, The Politics and Incentives of First Amendment Coverage, 56 Wm.
& Mary L. Rev. 1613, 1617-18 (2015) [hereinafter Schauer, Politics and Incentives].

3 Schauer, Boundaries of the First Amendment, supra note 1.

¢ Frederick Schauer, Out of Range: On Patently Uncovered Speech, 128 Harv. L. Rev. F.
346, 348 (2015) [hereinafter Schauer, Out of Range].

7 Schauer, Boundaries of the First Amendment, supra note 1, at 1769.

8 See id. (“It is not that the speech is not protected. Rather, the entire event—an event that
often involves ‘speech’ in the ordinary language sense of the word—does not present a First
Amendment issue at all, and the government’s action is consequently measured against no
First Amendment standard whatsoever.”).

o 1d.
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such as sculpture, instrumental music, the display and desecration of
flags, or that modernist painting with only a large red dot, do not
colloquially involve “speech” but are all covered by the First
Amendment. '

What can explain these boundaries? Here, Fred identified a key issue
in First Amendment law and a deep gap in its theory. None of the
existing normative theories of the First Amendment, he pointed out, can
explain its boundaries as a descriptive matter.'' Not the marketplace of
ideas. Not theories from democracy, autonomy, or the checking
function, among others. “The fact that even the best of the currently
available normative accounts” cannot explain the First Amendment’s
boundaries means we must contemplate “that the most logical
explanation of the actual boundaries of the First Amendment might
come less from an underlying theory of the First Amendment and more
from the political, sociological, cultural, historical, psychological, and
economic milieu in which the First Amendment exists and out of which
it has developed.”!? That is, we need to explore what Fred termed “the
political psychology” of the First Amendment. '

Fred was one of the first to observe that the universe of First
Amendment coverage—what we understand as constitutionally relevant
activities—was expanding in part due to the First Amendment’s
“cultural magnetism.”'* Lawyers and nonlawyers alike were identifying
the regulation of more and more parts of life, from refusing to sell a
wedding cake to disclosing a product’s ingredients, as raising First

10 Schauer, Politics and Incentives, supra note 4, at 1619.

1 Schauer, Boundaries of the First Amendment, supra note 1, at 1784-85 (“Yet however
hard we try to theorize about the First Amendment’s boundaries, and however successful
such theorizing might be as a normative enterprise, efforts at anything close to an
explanation of the existing terrain of coverage and noncoverage are unavailing. Prescriptive
theories abound, but descriptive or explanatory accounts of the existing coverage of the First
Amendment are noticeably unsatisfactory.”).

121d. at 1787; see also id. at 1768 (“Rather, the boundaries of the First Amendment, far
more than the doctrine lying within those boundaries, turn out to be a function of a complex
and seemingly serendipitous array of factors that cannot be (or at least have not been)
reduced to or explained by legal doctrine or by the background philosophical ideas and
ideals of the First Amendment. If it is true that more of the First Amendment is explained by
its boundaries than we have previously thought, it may also be the case that less of the First
Amendment can be explained by the tools of legal and constitutional analysis than we have
formerly recognized.”).

131d. at 1788.

141d. at 1784, 1789, 1796.
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Amendment concern.'”> “Time and again,” Fred observed, “legal
arguments that initially appear to have little to do with free speech turn
up in First Amendment clothing.”'¢

II CONSTITUTIONAL ACCEPTANCE AND CONSTITUTIONAL CHANGE

To my knowledge, Fred did not explicitly connect this work on First
Amendment coverage and constitutional salience with his scholarship on
the rule of recognition, but the deep connection seems clear and
particularly important in this moment. Both issues speak, in the
positivist tradition, to the nonlegal foundations of U.S. constitutional
law.

Fred built on the work of Hans Kelsen and H.L.A. Hart to argue that
the inescapably nonlegal ground of the acceptance of constitutional
law—indeed, of what is in the U.S. Constitution as a social fact—need
not be all or limited to what is contained in the text of the document.!”
Just as what falls within the First Amendment is not simply the written
or colloquial concept of “speech,” the metes and bounds of constitutions
more broadly, Fred concluded, are not the written contents of the
document bearing that name, either as a necessary or sufficient matter.'®
Understood as such, the Constitution’s content is always in theory and
likely often in practice subject to change. '’

“[1]t turns out,” Fred argued, “that the constitution . . . of the United
States is not the document that is entitled ‘The Constitution of the
United States of America.””?® It is both less and more than that
document and that text?' It is based on “pre-constitutional

15 See Shanor, supra note 3, at 329 n.44, 334; Leslie Kendrick, First Amendment
Expansionism, 56 Wm. & Mary L. Rev. 1199, 1207-09 (2015); Schauer, Politics and
Incentives, supra note 4, at 1633 (“[I]t is at this point that we can see that the political,
cultural, ideological, and psychological resonance of the First Amendment, when coupled
with an increasingly receptive doctrinal landscape, will lead good lawyers to strain to make
First Amendment arguments more than they would strain to make arguments based on other
constitutional doctrines or provisions.”).

16 Schauer, Boundaries of the First Amendment, supra note 1, at 1793.

17 Frederick Schauer, The Unwritten Foundations of (All) Written Constitutions, in
Amending America’s Unwritten Constitution 217, 217-20 (Richard Albert, Ryan C.
Williams & Yaniv Roznai eds., 2022) [hereinafter Schauer, Unwritten Foundations].

181d. at 220, 222, 229-230.

191d. at 220.

201d. at 227.

21'1d. at 229-30; see also id. at 220 (“If the constitutionality, legality, and ultimately the
authority of a written constitution is grounded not on any more foundational /ega/ item but
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understandings and assumptions [that] are necessarily unwritten,
and . . . are typically, even if not necessarily, highly variable.”*

An example makes this clearer. Where Americans and their lawyers
once saw many laws in economic life as implicating constitutional
substantive due process concerns, now, long after the New Deal
revolution, they generally no longer do. Decades later, against the rise of
the digital economy, a robust libertarian intellectual and legal
movement, and a shift in much regulation from command-and-control to
informational,*® much of the regulation of economic life came to be seen
as raising First Amendment concerns.’* Throughout this period, the
constitutional text of the due process and speech clauses remained the
same. The content of the Constitution—what activities were understood

instead on the empirical and nonlegal fact of acceptance [by the relevant cohort], then there
is no reason to believe that such acceptance must be an all-or-nothing affair. The relevant
accepting group might instead accept only part of some written instrument as its constitution
and might in addition accept all or part of some other particular written instrument as part of
its constitution, while also accepting all or part of something else—written instrument or
not—as its constitution. . . . [O]nce we recognize [this point] ... and add [it] to the basic
Kelsenian and Hartian idea of a legal system resting on nonlegal foundations, then we can
understand that the foundations of all constitutions—written or otherwise—are always
subject to change.” (footnotes omitted)).

21d. at 231.

23 Say, a required warning label rather than a ban on cigarettes. Amanda Shanor, The New
Lochner, 2016 Wis. L. Rev. 133, 135, 166-67.

24 See, e.g., id. at 135; Robert Post & Amanda Shanor, Adam Smith’s First Amendment,
128 Harv. L. Rev. F. 165, 16667 (2015); John C. Coates IV, Corporate Speech & the First
Amendment: History, Data, and Implications, 30 Const. Comment. 223, 223-24 (2015);
Jedediah Purdy, Neoliberal Constitutionalism: Lochnerism for a New Economy, 77 Law &
Contemp. Probs. 195, 196-203 (2014); Tim Wu, The Right to Evade Regulation: How
Corporations Hijacked the First Amendment, New Republic (June 3, 2013), http://www.new
republic.com/article/113294/howcorporations-hijacked-firstamendmentevade-regulation [htt
ps://perma.cc/7537-HTTS]. For seminal work considering early signs of this trend, see J.M.
Balkin, Some Realism About Pluralism: Legal Realist Approaches to the First Amendment,
1990 Duke L.J. 375, 376-87; Mark Tushnet, An Essay on Rights, 62 Tex. L. Rev. 1363,
1386-88 (1984); Thomas H. Jackson & John Calvin Jeffries, Jr., Commercial Speech:
Economic Due Process and the First Amendment, 65 Va. L. Rev. 1, 1-6, 30-33 (1979).

Schauer himself identified this trend early: “Similarly, objections to government
regulation of business that were originally based on concern for economic liberty have
become objections to the regulation of commercial advertising, just as objections to hostile-
environment sexual harassment law on the ground of alleged intrusiveness have become
objections to regulating speech in the workplace.” Schauer, Boundaries of the First
Amendment, supra note 1, at 1794 (footnote omitted); see also Frederick Schauer, The
Political Incidence of the Free Speech Principle, 64 U. Colo. L. Rev. 935, 935-42 (1993)
(observing the contemporary shift away from political neutrality and towards conservative
ideals in First Amendment jurisprudence).
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as constitutionally salient, as within the Constitution’s protection—
nonetheless changed in profound ways.

Fred favored a notion of constitutional salience and validity that
boiled down to, in Hartian terms, the brute social fact of acceptance.? In
this way, Fred parted ways with another great First Amendment theorist,
Robert Post. While Post argues that his theory of the freedom of speech
is grounded in democratic legitimacy—that is, that the opportunity to
participate in public discourse produces sociological legitimacy,
meaning an identification with the actions of the state even when we
disagree with them—Fred recognized that a better account of Post’s
theory is that he derives the right to freedom of speech from discursive
democracy.?® Post’s theory, Fred argued, “should be understood as
premised on the normative and largely foundational dimensions of the
belief that citizen preferences, as expressed in and filtered through
public opinion, are simply and irreducibly an essential part of
representative democracy.””’ Fred’s account of the First Amendment,
then, is one of the most thoroughgoingly and deeply sociological
accounts of the content and validity of constitutions, including the
freedom of speech.

III. OF TURTLES AND CONSTITUTIONAL CHANGE IN AN AGE OF
POLARIZATION AND POPULIST AUTHORITARIANISM

One question that Fred repeatedly explored in his career seems ever
more important today: What makes a law valid? Typically, he answered,
a regression of references from one law to another law, and that law to
another law, and so on, usually ending with a constitution.”® “But the
turtles are still with us,” he pointed out with his usual clarity and
charm.?” “[W]hat makes the Constitution valid? In a word—nothing. Or,
to be more precise, the Constitution is the ultimate source of legal
validity, but its validity is simply a matter of, as Hart explained, social

25 Schauer, Unwritten Foundations, supra note 17, at 219-20.

26 Frederick Schauer, Constitutions of Hope and Fear, 124 Yale L.J. 528, 533, 548 (2014)
[hereinafter Schauer, Hope and Fear] (reviewing Robert C. Post, Citizens Divided:
Campaign Finance Reform and the Constitution (2014)).

271d. at 539.

28 Frederick Schauer, The Force of Law 78 (2015) (“We know that laws are made valid by
other laws, and those other laws by still other laws, and so on, until we run out of laws. But
what determines the validity of the highest law? What keeps the entire structure from
collapsing? On what does the validity of an entire legal system rest?”).

21d. at 79.
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fact.”3° Fred observed, “It is the bottom turtle, and it rests on the brute
fact that it is simply accepted as such.”?!

So, what then happens when social facts, including elements of that
crucial social fact of acceptance of a constitution, change? In ordinary
times, when social facts around the salience or validity of an aspect of
U.S. constitutionalism shift—such as, say, whether being compelled to
sell foodstuff to a person by a public accommodations law raises a First
Amendment problem—we might think of that bottom turtle as on the
move. Or perhaps we could conceive of it as always changing clothes in
keeping with styles of the times, or even shape-shifting into an entirely
different species, if one we still call a turtle. “Constitutions, written or
unwritten,” Fred taught, “are necessarily dependent on and subject to a
set of typically fluid and unwritten foundations and understandings that
are, always in theory and usually in practice, subject to change. So it is,
so it has been, and so it must always be.”>?

Pushing the question of changing social facts further, what happens if
that bottom turtle becomes unstable? What happens when the relevant
group of acceptors no longer accepts the constitution, at least as it has
been accepted for some time, as valid?

Something of this sort now seems like it is afoot in U.S. constitutional
law and culture, and perhaps more generally in constitutional
democracy, which is eroding globally in something of a crash of the
earlier wave of constitutional democratization.*® I will not try to prove
up that assertion here, though I suspect most readers will not need more
evidence than they have already witnessed.

For these purposes, [ want to assume that:

(1) Many federal officials who are part of the relevant acceptor
group in the rule-of-recognition sense, including ones that exercise
significant constitutional authority such as the President, either do
not know what generally has been accepted over the last half
century as “within” the executive power (or separation of powers
principles) and First Amendment protections, do not care, or reject
much of those principles as within any constitution that validly

01d.

3 1d.

32 Schauer, Unwritten Foundations, supra note 17, at 233.

3 See David Singh Grewal, A World-Historical Gamble: The Failure of Neoliberal
Globalization, Am. Affs. (Nov. 20, 2022), https://americanaffairsjournal.org/2022/11/a-worl
d-historical-gamble-the-failure-of-neoliberal-globalization/ (describing that wave and crash).
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binds them. For ease, let us assume these officials do not believe
that there are any valid constitutional limits on the President’s
powers or that the First Amendment prohibits the government from
censoring messages in public discourse or retaliating against
speakers because of what they are seen as expressing; and

(2) Much of the public supports the government’s action when
presented with an example of governmental conduct violating these
previously accepted constitutional principles. For example, assume
our public favors punishing universities by taking away scientific
and medical research grants because, in the words of the Vice
President, they teach “progressive orthodoxies,” including the
value of critical race theory and women working outside the
home.** Universities, “which control the knowledge in our society,
which control what we call truth and what we call falsity, that
provide[] research that gives credibility to some of the most
ridiculous ideas that exist in our country,” Vice President Vance
explained, should be attacked.’® Let us assume that much of the
public agrees with that proposition as well.

34 Nat’l Conservatism, J.D. Vance: The Universities Are the Enemy, at 15:32 (YouTube,
Nov. 10, 2021), https://www.youtube.com/watch?v=0FR65Cifnhw&feature=youtu.be [https:
//perma.cc/A2BF-MKRG?type=image]. Parroting President Nixon, the Vice President
concluded, “The professors are the enemy.” Id. at 30:20 (quoting Document 175:
Conversation Among President Nixon, the President’s Assistant for National Security
Affairs (Kissinger), and the President’s Deputy Assistant for National Security Affairs
(Haig), in 9 U.S. Dep’t of State, Foreign Relations of the United States, 1969-1976:
Vietnam, October 1972—-January 1973, at 635, 678 (John M. Carland & Edward C. Keefer
eds., 2010)). President Trump has made similar statements, including, “We are going to
choke off the money to schools that aid the Marxist assault on our American heritage and on
Western civilization itself. ... The days of subsidizing communist indoctrination in our
colleges will soon be over.” Liz Essley Whyte, Douglas Belkin & Sara Randazzo, The
Little-Known Bureaucrats Tearing Through American Universities, Wall St. J. (Apr. 14,
2025, at 21:00 ET), https://www.wsj.com/us-news/education/anti-semitism-task-force-who-2
47¢234e?st=NzSj4q. Before stripping additional funding from Harvard and its ability to
sponsor international students, the President threatened to revoke Harvard’s tax-exempt
status “if it keeps pushing political, ideological, and terrorist inspired /supporting
‘Sickness?’” Collin Binkley, Harvard’s Challenge to Trump Administration Could Test
Limits of Government Power, AP News (Apr. 15, 2025), https://www.ap.org/news-highlight
s/spotlights/2025/harvards-challenge-to-trump-administration-could-test-limits-of-governme
nt-power/ [https://perma.cc/Q4TV-GMNS].

35 Nat’l Conservatism, supra note 34, at 00:02; id. at 00:32 (“I think if any of us want to do
the things that we want to do for our country, and for the people who live in it, we have to
honestly and aggressively attack the universities in this country.”).
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Given these facts, Fred’s work would seem to suggest that a
significant part of what has been in the U.S. Constitution for
approximately the last eighty years may soon fall outside it—that is,
both with respect to what issues surface as constitutional ones and what
the content of the U.S. Constitution is for rule-of-recognition and
validity purposes.

What is more, in a provocative piece on why officials obey the law,
Fred argued that even if presidents and other officials are aware that
their actions or policies are unlawful or illegal, “if [they] guess right on
the substance, no one will care that their substantive decisions happened
to be illegal; but if presidents and other officials guess wrong on the
substance, the degree of social and political punishment will be greater
when there is illegality than when there is not.”* That is to say, as long
as assumption (2) above holds, (1) likely will as well. This appears
likely in the current context in which the Supreme Court has taken off
the table the possibility of many formal sanctions against the President,
and perhaps lower officials, and appears uninterested in placing
significant roadblocks in the Executive’s way.?” Instead, “[i]f sanction-
independent norms of legality are less present for officials than we have
imagined, then in an important way the remedy lies less with the
officials themselves than with the public that those officials represent.”®
But if (2) does not hold, the administration will face more political
blowback than if it took the same actions (say, withholding federal
funding or dissolving agencies) in a legal way (i.e., with congressional
support).

But this gets us only so far. For, if Fred identified the grounds of the
boundaries of constitutions and the sociological basis of the validity of
constitutions and their contents, he recognized many important

36 Frederick Schauer, When and How (If at All) Does Law Constrain Official Action?, 44
Ga. L. Rev. 769, 796 (2010) [hereinafter Schauer, When and How]; see also Frederick
Schauer, The Political Risks (if Any) of Breaking the Law, 4 J. Legal Analysis 83, 93 (2012)
(“When illegal policies are successful on policy and political grounds, and when formal
sanctions are unavailable, the fact of illegality will be relatively inconsequential, but when
illegal policies are unsuccessful on policy and political grounds, the fact of illegality will
increase what would otherwise have been the political and reputational penalty for officials
responsible for the policies.”).

37 See, e.g., Trump v. United States, 144 S. Ct. 2312, 2331 (2024); Erwin Chemerinsky,
Why the Shadow Docket Should Concern Us All, SCOTUSblog (Aug. 4, 2025), https://ww
w.scotusblog.com/2025/08/why-the-shadow-docket-should-concern-us-all/ [https:/perma.cc
/HIFL-2744].

38 Schauer, When and How, supra note 36, at 800-01.
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questions he did not resolve, leaving them as pregnant paths of inquiry
for another person or another day.

Foremost among these questions is what group of acceptors must
accept, for rule-of-recognition purposes, a given aspect of a constitution
for it to be valid, or for it really to be in the constitution, as a matter of
fact. This is a particularly important and vexing question. For, as Fred
recognized, “in constitutional law generally, the right constitutional
question usually involves, or just is, the question of who is to make
decisions of some type.”>’

In work with Larry Alexander, Fred identified this crucial inquiry and
raised questions about Hart’s answer that “for a legal system to exist,
only the officials need accept the ultimate rule of recognition as
obligatory”; ordinary citizens need not.* They argued that the nine
Justices of the Supreme Court are the group of relevant acceptors for
rule-of-recognition purposes, pointing out, nonetheless, that even on that
account, the United States has “at least as many legal systems as there
are ‘constitutions,” the number of which is the number of different
interpretive methodologies” adopted by members of the Court.*!

Fred and Larry, however, rejected a multiplicities-of-constitutions
account in light of the need for settlement, concluding that the rule of
recognition includes not only the substance of a constitution but the
rules of settlement among competing constitutions.* In our system, that
mechanism, they contended, is the decision of the Supreme Court.*
Unlike Hart, however, Fred and Larry believed that “citizens as well as
officials must accept the rule of recognition,...not in the way a
sophisticated legal analyst would, but in an indirect, mediated way.”*
They argued that ordinary people “assume that the Supreme Court
Justices and other officials are adhering in good faith to the rules of the
game, whatever those rules might be.”*’

39 Schauer, Hope and Fear, supra note 26, at 552.

40 Larry Alexander & Frederick Schauer, Rules of Recognition, Constitutional
Controversies, and the Dizzying Dependence of Law on Acceptance, in The Rule of
Recognition and the U.S. Constitution 175, 177 (Matthew D. Adler & Kenneth Einar Himma
eds., 2009).

411d. at 184.

21d.

431d. at 184-85.

441d. at 186.

4 1d. at 187.
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It is here that I think we might push Fred further. Or more accurately,
I believe that recent social, political, and cultural changes, particularly
hyperpolarization, are placing great pressure on this aspect of Fred’s
thinking, which he astutely identified as an empirical supposition that
may become mistaken in the future.*®

Another background supposition in Schauer’s early analysis of
constitutional salience and of the rule of recognition in U.S.
constitutional law—and in many ways a reasonable one for much of the
last century—was that there is a relevant American constitutional
culture, perhaps a relatively unitary one, in which policy questions
might “surface” as constitutional concerns, and that, as just mentioned,
ordinary people assume that the Supreme Court and other officials are
“adhering in good faith to the rules of the game.”*’

Hyperpolarization and populist authoritarianism are putting great
pressure on that supposition as well. Rich social science research has
demonstrated that, since the beginning of the twenty-first century,
Americans have grown more socially polarized along partisan lines.*®
This shift has been a sea change, as work by Petter Tornberg et al.
describes: “While social identity has always played a role in politics,
this literature suggests we have entered a new regime where partisan
identity comes to engulf and align other social identities. Rather than
contests over policies, elections turn into struggles between competing
groups separated by a fundamental sense of difference.”* This
fundamental sense of difference, paired with one partisan group’s
apparent commitment to aspects of populist authoritarianism that depart
from heretofore well-accepted aspects of American constitutional law,
draw into question the public’s belief in the good faith of the Supreme
Court as well as the possible existence of anything like a unitary

46 1d. at 192 (“Our conclusions about the effect of Supreme Court decisions on public
consciousness and political decision making are empirical suppositions, and as such they
may very well be mistaken. And even if they are not mistaken now, they may become
mistaken in the future.”).

471d. at 187.

48 See, e.g., Christopher Weber & Samara Klar, Exploring the Psychological Foundations
of Ideological and Social Sorting, 40 Pol. Psych. 215, 215 (2019); Shanto Iyengar, Yphtach
Lelkes, Matthew Levendusky, Neil Malhotra & Sean J. Westwood, The Origins and
Consequences of Affective Polarization in the United States, 22 Ann. Rev. Pol. Sci. 129, 132
(2019).

4 Petter Tornberg, Claes Andersson, Kristian Lindgren & Sven Banisch, Modeling the
Emergence of Affective Polarization in the Social Media Society, PLOS One, Oct. 11, 2021,
at 2 (endnotes omitted).
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constitutional culture. This, in turn, threatens the existence, as a matter
of social fact, of a single U.S. Constitution.

CONCLUSION

Today, the bottom turtle, as Fred described it—the brute social fact of
acceptance of the wvalidity of long-accepted aspects, at least long-
accepted aspects of the U.S. Constitution, by both key federal officials
and large parts of the public—appears to be tottering. We appear to be
on a path toward a world in which the United States very clearly has in
fact, in Fred’s words, more than one constitution. Or we are perhaps on
a path toward losing the prelegal basis for constitutionalism altogether.

Fred saw this fragility.

Once we appreciate the unavoidable and dizzying fragility of a
legal system’s nonlegal foundations, we discover that the security and
stability that constitutionalism is alleged to bring depends less on
constitutionalism itself than on the preconstitutional understandings
that make constitutionalism possible. ... That will provide little
solace to lawyers and judges, but it will be a useful reminder that
constitutionalism of any sort resides not in a constitution, but in the
preconstitutional ~commitments that make any form of
constitutionalism possible.*

Fred thus leaves it largely to us to identify the forces that shape pre-
constitutional commitments to constitutionalism itself. I wish now more
than ever that we had Fred still with us to shed his brilliance on that
question and what, if anything, might be done to foster the sort of pre-
constitutional commitments that make constitutionalism possible. But
the gift Fred has given us in this and so many other contexts is that he
revealed the key paths for inquiry and so the new beginnings that we
should pursue.

30 Alexander & Schauer, supra note 40, at 192.
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