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RESPONSE

RENT-TO-OWN UNIONISM?

Jeffrey M. Hirsch®

N Information and the Market for Union Representation, Profes-

sor Matthew Bodie provides an instructive framework for ad-
dressing information deficiencies in union elections.' His consumer
or “purchase of services” paradigm is apt and well illustrates the
shortcomings of the more dominant approaches to elections. The
extent to which this paradigm should drive the National Labor Re-
lations Board’s (NLRB) regulation of union elections is less obvi-
ous. The best fit with Bodie’s consumer paradigm appears to be a
system in which employees can easily designate a union as their
representative, yet can just as easily get rid of the union. In other
words, employees, like many other consumers, could purchase un-
ion services with the knowledge that they can easily change their
mind later. It is not clear, however, whether the benefits associated
with that model are worth its costs.

Bodie rightly decries the NLRB’s failure to ensure that employ-
ees have access to the information needed to make a fully informed
decision whether to unionize. In particular, his criticism of the
NLRB’s “laboratory conditions” and “political elections” models
provides valuable insights into the nature of the union election
process and raises important questions about the governance of
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" This essay is a response to Matthew T. Bodie, Information and the Market for Un-
ion Representation, 94 Va. L. Rev. 1 (2008).
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elections. Yet his consumer paradigm is no panacea. For example,
employees’ collective decision whether to unionize differs from a
typical consumer decision, which generally does not face concerns
from a group of dissenting members. Moreover, even if employees
are acting as consumers when voting on union representation,
there is a real danger of taking that model too far. The informa-
tional concerns that Bodie emphasizes may lead to changes with
significant costs of their own. Thus, I am not convinced that the
gains from a consumer approach to union elections are large
enough to warrant the regulatory response it demands.

Bodie describes numerous problems with the NLRB’s current
approaches to election governance, particularly their inability to
provide employees with the information needed to make a choice
about unionization. NLRB-run elections today often leave em-
ployees unable to predict a union’s performance, as they fail to
provide access to information that could help employees determine
whether a union could improve work conditions and whether such
improvements would outweigh the costs of dues, possible strikes,
and bitterness within the workplace. Although these problems are
important, they should be viewed in context. Information asymme-
tries are not limited to union elections, as employees generally
have an abysmal understanding of their legal work conditions.” In-
deed, Bodie has focused on a situation where employees are privy
to vastly more information than in most other circumstances. Nev-
ertheless, his observations are salient and could very well serve as
the prism through which the Board regulates union campaigns in
the future. The question, then is how best to address the informa-
tional concerns that the consumer paradigm identifies.

The problem of unions and employers providing inaccurate or
insufficient information to voting employees has no quick fix. As
Bodie notes, one option is some form of mandatory disclosure rule.
Such a rule could not realistically provide the most valuable type of

’See, e.g., Pauline T. Kim, Bargaining with Imperfect Information: A Study of
Worker Perceptions of Legal Protection in an At-Will World, 83 Cornell L. Rev. 105
(1997) (finding that approximately eighty percent of employees incorrectly believed
that an employer could not terminate an employee because she was a whistleblower
or in order to hire another employee at a lower wage, and that nearly ninety percent
of employees incorrectly believed that an employer could not fire an employee based
on personality conflicts or based on a mistaken belief that an employee engaged in
misconduct).
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information. Voting employees want to know how well a union will
be able to bargain on their behalf, as well as information about
their employer’s financial situation and ability to make conces-
sions. Yet few unions or employers would be willing or able to pro-
vide such information.

A Dbetter option would be to focus more directly on employees’
desire to predict the effectiveness of the union. Questions about
the union’s ability to negotiate with the employer and the impact of
unionization on the workplace go to the heart of the decision
whether to unionize. Although Bodie rightly points out some diffi-
culties in employees’ ability to judge these questions, there are use-
ful avenues for giving employees the information they need. In par-
ticular, providing employees real experience with a union as their
representative would eliminate many of the information deficien-
cies, as there is no better way to predict future performance than to
observe actual performance. This is what consumers do all the
time. They are allowed, and often encouraged, to try out a product
and given the option to return it if they are not satisfied. If Bodie is
correct that voting employees act like consumers purchasing ser-
vices, why not treat them the same way? We could create a system
that allows employees to easily choose union representation, while
also allowing them to easily jettison the union if its performance is
lacking. Employees could essentially rent union services for a pe-
riod of time, then decide either to end the relationship or to “own”
the union by continuing to purchase its services indefinitely.

This approach is one example of what Professor Sam Estreicher
has called an “easy in, easy out” policy.” Under such a scheme, em-
ployees could easily designate a union as their representative—for
example, through a “card-check” designation in which a majority
of employees sign cards stating that they want the union as their
representative.’ In conjunction with this “easy in” rule, employees
would have a much easier time ridding themselves of a union. Cur-
rently, employees’ ability to remove an incumbent union is signifi-
cantly limited by the “decertification bar,” which prohibits ques-

*Samuel Estreicher, Deregulating Union Democracy, 2000 Colum. Bus. L. Rev.
501, 522 (2000).

* This requirement was part of the ultimately unsuccessful Employee Free Choice
Act, H.R. 800, 110th Cong. (2007), which would have required employers to recognize
a union that obtains majority support from employees via a card-check.
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tioning a union’s majority status for up to a year after a union is
certified as a bargaining representative, and the “contract bar,”
which applies for up to three years while a contract with the em-
ployer is in force. An “easy out” rule would reduce these impedi-
ments. For example, the one year recognition bar against decertify-
ing a newly recognized union could be reduced by several months,
which would make it much easier for employees to end their rela-
tionship with a union that did not live up to expectations. This
change would also lower the risk of an initial decision to unionize.
If choosing a union no longer involves a one year lock-in period,
some employees may be more willing to take the risk of unioniza-
tion. The risk of lock-in is also heightened by the contract bar. An
easy out policy could expand the current thirty day window that is
now employees’ only chance to decertify a union that has entered
into a contract with an employer.” Lowering the current three year
maximum on the contract bar would also provide employees more
opportunities to change their mind about unionization.

Despite its faults, the current “hard in, hard out” system has its
justifications. The risk of union intimidation and lack of secrecy are
often cited as a reason to require a “hard in” secret ballot election
rather than a card-check designation. Moreover, the need for sta-
bility and more time for unions to develop new bargaining rela-
tionships free from threats of decertification support the hard out
rule. Eliminating these safeguards could impose severe costs to
employees’ freedom to choose whether to unionize and to unions’
ability to maintain support after they are initially designated. In-
deed, I am far from certain that those costs would not overwhelm
the informational benefits of an easy in, easy out approach. Never-
theless, a well-designed consumer model could minimize some of
these costs.

Completely eliminating the recognition bar, for example, could
undermine the goals of the consumer paradigm, as a union may be
removed before it had any real chance to represent employees.
Thus, an easy out rule should give unions some type of buffer—
perhaps six months—during which they cannot be decertified. Af-
ter that period, employees would be able to remove a union in the
same ways that they are able to designate a union, including a card

*It is unlikely, however, that employees will be dissatisfied with a union that is able
to reach an elusive first contract.
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majority. Six months should be enough time for employees to see
the union at work and decide if it is worth the dues and other asso-
ciated costs. If not, employees could easily decide not to continue
buying the union’s services. One could similarly limit the contract
bar by making it effective for only one year or by greatly expand-
ing the thirty day window that may now occur as little as once
every three years. It makes sense to provide some time during
which a contractual relationship is protected from decertification
threats, but three years seems excessive under a regime that prizes
employees’ ability to choose whether to purchase union services
above all else.

In spite of these benefits, the costs of instability from an easy out
scheme would still be considerable. Some unions may be forced
into a semi-permanent campaign, which could interfere with their
ability to effectively represent employees. Compounding this prob-
lem is the reality that employers would have a strong incentive to
resist meaningful bargaining, because delay is likely to foster dis-
content among employees and could lead to the union’s removal.
Thus, an important facet of any easy out system would be a signifi-
cant expansion of the Board’s ability to punish employer unfair la-
bor practices, especially failures to bargain in good faith. Fines, in
particular, could counteract employers’ incentive to delay, al-
though no remedial measure is likely to completely eliminate this
problem.

I will confess to being agnostic as to whether an easy in, easy out
policy would do more harm than good. At a minimum, it would
provide a promising option to a system that seems to be broken.
Other proposals, such as the easy in, hard out approach of the Em-
ployee Free Choice Act are more about the NLRB’s inability and
unwillingness to enforce rules against employers’ unlawful inter-
ference in the election process than anything else. As such, it does
little to alleviate the information deficiencies that plague today’s
NLRB-run elections. In contrast, a major advantage of the easy in,
easy out model is that it seems to be one of the best means for pro-
viding employees with the information that Bodie rightly identifies
as crucial to employees’ decisionmaking process. Employees would
be able see how a union actually performs in their workplace with
the knowledge that they have a relatively easy option of removing
the union if they are unsatisfied. The conditions surrounding this
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“rent-to-own” approach are not ideal—the union would be new
and the employer would have strong disincentives to cooperate.
However, a union would be able inform employees of the situation
with the hope that it would survive this tryout period and enjoy a
more stable relationship in the future. Indeed, I suspect that an
easy in, easy out system, especially one accompanied by increased
enforcement powers for the NLRB, would result in a higher rate of
unionism. An incumbent union is likely to have far more success in
surviving a challenge to its majority status than a outside union try-
ing to gain such support for the first time.

Bodie’s consumer paradigm provides a valuable insight into the
information deficiencies implicated by union elections. At a mini-
mum, this model should inform the NLRB’s regulation of union
elections. Yet relying on the model too much could lead to more
problems than it is worth. Identifying the most effective middle
ground between these concerns is difficult; indeed, such ground
may not exist. Despite this uncertainty, Bodie’s consumer para-
digm serves an important role, as it provides further evidence that
the NLRB’s current governance of elections is in dire need of re-
form and establishes itself as a essential factor in any future at-
tempts at reform.
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